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" JUDGEMENT

CA No. 566/2019 & 1145/2019

These two CAs are filed for placing on record certain documents., The said-
documents filed along with the CAs are taken on record and the CAs are

accordingly disposed of.

CP (IB) No, 262/Chd/Hry/2018

the present petition is filed under Section 7 of the Insolvency and
Bankruptcy Code (for brevity ‘IBC’ | ‘Code’) , 2016 read with Rule 4 of the
Insolvency and Bankruptcy {Application lo Adjudicating Authority) Rules, 2016
(for brevity ‘Rules’) by Voiks*:vagen Finance Private Limiled (for brevity
‘Financial Creditor’ [ ‘Petitioner’) fhrough its Authorized Signatory Mr. Sandeep
Bakshi, who is dully authorised vide Board Resolution daled 06.07.2018, will a

~-prayer to initiate the Corporate Insolvency Resolution Process (for brevity

‘:J:\lo. 566/2019 & 11452019
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‘CIRP") against Zenica Performance Cars Private Limited (for brevity ‘Corporate

Debtor’).

2. The master data of the Corporate Debtor is filed at page 60 of the
petition. The Corporate Debtor is stated to be incorporated on 26.06.2012 and
the registered address is staled 10. be Orchid Centre, Sector-53 Golf Course Road
Gurgaon, which falls wilthin the Siate of Haryana. Hence, the juisdiction fies with
this Bench of the Tribunal. |

3. The Authorized Share Capital of the Respondent Company s
£45,00,00,000/- and Paid-up Share Capital of the Company is 41,96,06,180/-
as per the averments made by the petitioner. |

4. | In Part V of Form No.1, it is stated that the financial creditor and
the respondent—corporate debtor entered into facility agreement dated
03.09.2012 (Annexure [) whereby the corporate debior was supplied cars by
Porsche India and the payment on behalf the corpbrate debtor was made by the
Applicant-Financial Creditor by way of credit and financial facilitics provided l:)y
the Financial Creditor to the corporale debtor on various dates, It is stated that
the first revolving credit facility of 222.5 crores for purchase of new cars was
sanctioned on 30.08.2012 (Annexure H) and further various credit facilities from
fime to time were sanctioned on subsequent dates under supplementary facility
agreements as mentioned in Part V of the application

5. As regards to the total amount involved in default and the date of
default, it is mentioned by the Financial Creditor in Part 1V of their application that

total outstanding amount is ¥24,98,96,900/ (out of which 223,97.76 111/- is

) ;A T, 666/2019 & 1145/2019
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:

principal amount,‘ 83,80,969/- is inlerest) and £17,39,820/- pertains to oth.er
penal charge/ penal inlerest) and the date -of default is mentioned as 25.04.2018. _
6. Vide Qrder dated 19.08.2018, nolice of the petilion was directed to be
issued to corporate debtor-Zenica Performance Cars Private Limited to show
cause as to why the pefition be not admilted. Accordingly, reply was filed by
corporate debtor vide Diary No.595 dated 06.02,2019 stating that the applicant
had already initiated arbitration proceedings under Séection 9 of the Arbitration
and Conciliation Act, 1996 against the management of the corporate debtor (ARB
No.297/2018 and ARB No.300/2018) before filing the present application and
therefore, the applicant has app;'.oached this Tribunal with mala fide i|‘1te:'1ti0|'t{s.
Also, the debt purportedly claimc;d by the appficant is nol a Tinancial debt’ within
the meaning of Sections 5{(7) and 5(8) of the Code and ﬂm Facility Agreements
executed are not enforceable in law, which are'{:ontrary to Section 23 of the
Contract Act.

7. Rejoinder was filed vide Diary No. 26(39 dated 16.03.2020
submitting that the respondent is a habitual defaulter with several FIRs against
the management of the respondent, in view of defra.uding and embezzlement
from several companies, Further, it is submitted that the Financial Creditor falls
within the meaning of Section 5(7) and 5(8) of the Code. The FFacility Agreements
are enforceable as the default has occurred for non-repayment of the loan falls
within the meaning of above mentioned Seclions. Also, it is stated that {he
arbitration proceedings are wilhout prejudice to the present application as it c.ldo:-s
not prevent a Financial Creditor from iniliating an application under Section 7.

8. Heard Mr. Ramji Srinivasan, the learned Senior counsel with Mr. Sanjeev

“rBagar, Ms. Nazia Praveen, Ms. Rajshree, Mr. Shivkril Rai, the learmed counsels

|
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for the petitioner-financial creditor and Mr. Anand Chhibbar, the learned senior

counsel with Mr. Ajay Kohli, Ms. Privanka Ghorawat, Ms. Eshna Kumar, Mr.

Shikhar Sarin and Mr. Viren Sibal, the learned counsels for the respondent-

corporate debtor and perused the pleadings on record.

4

9. The learned senior counsel appearing for the petitioner, placed

reliance, on the following decisions, in support of the CP averments:-

(i) innoventive Industries Limiled vs, [CICT Bank & another,”
(2018) 1 SCC 407;

(i) Mohilox Innovations (P) 1id. va. Kirusa Software (P) Ltd.,
(2018) 1 SCC 353;

(i) Fhoenix ARC Pvt. Lid. vs. Holel Horizon Pyl Lid., CP
No.  1458ABC/NCLT/MB/MARH/Z2017,  NCLT  Mumbai
Bench;

{iv) Allahabad  Bank vs.  Runeecha Textiles, CP
{(IB)PB)451/2018;

{v) Ugro Capital Limited vs. Bangalore Dehyderation and
Dyving Equipment Co. Lid., 2020 SCC Online NCLAT
149, and -

(Vi)  State Bank of india vs. Athena Energy, 2020 SCO
Ontine NCLAT 774

10. The learned senior counsel appearing for the respondent, placed

reliance, on the following decisions, in support of the counter averments:-

(i)

(i)

(if)

(iv)

CANG, 56612019 & 11452019
e And
CP (IR No, 2620CHdl4y/2018

Surendra Trading Company va. Jugilal Kamplapat Jute
Mills Company Limited & others, (2017) 16 SCC 143;

Innoventive Industries Limited vs. 1CICI Bank & another,
(2018) 1 SCC 407;

aswiss Ribbons Pt Lid. & Anr. Vs, Union of India &
others, (2019} 4 SCC 17,

Radha Exports (India)” Pvl. Ltd. vs. KP. Jayaram &
another, {2020) 10 SCC 536;




e (IB) ™

(v)

(vi)

(vii)

{viii)

(ix)

(x)

(xi)

{x1i)

{(xiff}

(xiv)

(xv)

(xvi)

(xvii)

{xviii)

(xix}

(xx)

CA MO, 566G/2018 & 1145/2019

And
o, 262/ChdiHryf2018

Anuf Jain, IRP for Jaypee Infratech Limited vs. Axis Banic.
& olhers, (2020) 8 SCC 401;

Nikkhil Mehta and Sons vs. AMIR Infrastructure Lid., 2017
SCC Online NCLAT 377, :

Vishwa Nath Singh vs. Visa Drugs & Pharmaceuticals
Pt Licl, 2017 SCC Online NCLAT 863;

K.D. Sharma vs. SAIL & others, (2008) 12 SCC 481;

S Chengalvaraya Naidu (Dead) by LRS vs. Jagannath
{Dead) by LRS & Ors. (1894) 1 5CC 1,

Charanji Lal & Ors. Vs Financial  Connissioner,
Hatyana, Elc. (1978) 2 ILR (PH) 361;
¥

D Vishmu Kumar Agarwal vs. Firamal Entenpises Lf‘d.,
2019 SCC Online NCLAT 81;

SBI vs. Athena Energy Venlures Pl Ltd., 2020 SCC-
Online NCLAT 774;

ICICH Bank vs. [ra Infrastructure  India Limited,
MANUNC/O18672019;

Dena Bank vs. Wesl Haryana Highways Projecls Privale
Limiled, MANU/NC/2888/2019;

Oriental Bank of Commerce vs. Helios Photo Voltec
Limited, CP (IB) No. 154(Ph)/2018, NCLT New Delhi
(Principal Banch), dated 10.10.2019;

Stale of Bihar vs, Kalika Kuer alias Kalika Singh & others;
(2003) 5 SCC 488;

, .
Indo Swiss Time Limited vs. Unitao & Ops., AIR 1981
P&H 213

Union of India vs. Raghubir Singli (Dead) by LRS. Flc.,
{1989) 2 SCC 754; '

Shanker Raju vs. Union of india, (2011) 2 5CC 132;

Slate of Ultar Pradesh & othors vs. Ajay Kumar Sharma
& Anr., (2016) 15 SCC 289;




(xxi)  Dr. Shah Faesal & Qrs. vs. Union of India & Anr., (2020)
4 3CC 1,

¥

(xxfi)  Staleof Punjab & Ors. vs. Davinder Singh & Ors., (2020)
asceq,;
}

(xxifi} Park  Energy vl Lid.,  though  its  Authotized
Representative Hari Chaudhary vs. Syndicale Bank &
Anr., 2020 SCC Online NCILAT 637;

(xxiv)  Supreme Commmolrade LLP & A Vs, Stree Sai Rolling
India Lid., 2020 SCC OnLine NCLAT 562;

fxxv)  Urban Infrastructure Trustees Limiled vs. Neelkanth
Reafly Private Limited, 2019 SCC Online NCLT 1232;

(xxvi) Shabad Khan vs. Nisus Finance and Investment
Manager & Ors., MANU/NL/O251/2020;

(xxvii) 1FCI Lid. Vs, ACCIL. Hospitality Lid.,
MANU/NL/GT30/2020; and

(xxviif) Bifay Kumar Agarwal, Ex-Director of M/s Genegrow.
Cominercial IV Lid. vs. Stale Danlc of India and Anr,
Cr_)m,?any Appeal (AT} Insolvency No, 993 of 2019, dated
23.07.2020, NCLAT

11. The Hon'ble Supreme Court of India in M/S. Innoventive
Industries Ltd (Supra), observed as under:-

29. The scheme of Seclion 7 stands in conlrast wilh the
scheme under Section 8 where an operalional creditoris, on the
occurrence of a default, to first deliver a demand nofice of the
unpaid debf lo the operational debtor in the manner provided
in Section 8(1) of (he Code. Under Section 8(2), the comporale
debior can, within a period of 10 days of receipt of the demand
notice or copy of the invoice mentioned in sub-section (1), bring
to the notice of the operational creditor the existence of a dispule
or the record of the pendency of a suit or arbitration proceedings,
which is pre-exisling — i.e. before such notice or invoice was
received by the corporale debtol, The moment there is exislence
of such a dispule, the operational credilor gels oul of the
clutches of the Code. '

30, On the ‘ot!mr hand, as we have seoen, in the case of a
corpoiale debtor wiho commils a defaulf of a financial debt, the
adjudicaling aulhorily has increly 1o see the records of (he

TCA NG EBBE0T9 & 14452019
T
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information wlifity or other evidenco produced by the financial
creditor to salisly itsell that a defaull has occurred. it is of no
matter that the debl is dispuled so long as the debt is “due” i.e.
payable unless interdicted by some law or has not yet become
due in the sense that it is payable at some fulure date. It is only
when this is proved to the salisfaction of the adjudicating
authority that the adjudicating authorily may reject an application
and nol otherwise.” '

12, Mr. Anand Chhibhar, the learned senior counsel appearing for the
respondent-corporate debtor, while opposing the admission of the CP, infer alia,

raised the following grounds:- s

(i) There was no disbursement of any money. by the petilioner to the

corporate debtor and there was no lime value of money and

hence, the petitioner cannol be trealed as a financial creditor of

the _Corporate debltor. As rightly pointed oul by Mr. Anand
Chhibbar, the learmmed senior counsel for the respondent-
corporate debtor, it is the sellled principle of law that to establish
the relationship of a financial creditor and the corporate debtor, it
must be shown that there was disbursement of money by the
financial creditor {o the corporate debtor. However, it is equally a
setlled principle of. law thal the disbursement of money need not
mandatorily be to'lhe corporate debtor and it s sufficient il it is
shown that {the disbursement of money is .macle to any third party
at the request of or at the instance of or in lerms of the covenants
entered into between the financial creditor and the coz‘por;_ﬁ:e
debtor. In the instant case the various documents filed along with
CP sufficienlly and satisfaciorily proved that the petitioner-

financial creditor has disbursed the money to Porsche India, at the

662019 & 11452018
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instance of and in' lerms of the covenants enlered into hetwegn
’

the financial creditor and the corporate debtor and the corporate
debfor agreed to repay the same along W.Elh inferest. In his view
of the matter, the pelilioner salisfied the requirement of
disbursement of money and time value of money and accordingly,
the contention of the respondent---(:orpora-lez deblor is untenable,
tnsustainable and hence, rejected.

(i) Form 1 is incomplete and documents required to be allached to
the CP are not aitached. This submission of the respondent-

corporate debtor, on the face of it, is liable to be rejected as the

petitioner has filed all the necessary documents, to sufficiently
establish the relatfonship of a financial creditor and the corporale
deblor between (he parties and that there was di&‘u?')l.fi'!-Q(:!I11CJ'I[" of
money for fime value, as per the provisions of the Code and

Regulations made thereunder.

(i) The statement on which the petitioner relied upon to show the date
of default and the amount of default has no legat sanctity and
cainnot be treated as a document with any evidentiary value. The
statement on which the petitioner placed reliance to show the date
of default and the amount of default is not an isolated document
and on the other hand, it is the reflection of various documents
executed by the corporale debtor in favour of the financial creditor

;
and all the said documents are atso part of the CP pleadings.

Therefore, this ground is also rejected.

- C g
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(iv)  The GPis liable to be dismissed on the ground of supprassion and

misrepresentation of the facts; more pakticulariy, with regard to the

Arbitration Award. In view of the fad that the petitioner has
furnished the required information as per Form No. 1. non-
mentioning of invoking the arbitration proceedings against the
guarantors of the corporate deblor cannol be freated as
suppression of nisrepresentation of the facts.  Fowever, the
petitioner has duly given the required detaits in the rejoinder filed
by them. Hence, this conlention of the respondent is rejectad.
{v) The petiioner has moved the arbitration proceedings  and
obtained an Award in Arbitration Claim Petition No. D10 of 2019

dated 18.10.2019 against the guarantors i.e. Rashpal Singh Todd,

Mandhir Singh Todd and Ajit Singh in respect of the same debt
and defauit and hence, the present application which arose out of
very same transaction and very same documents against the
respondent is not maintainable. The petitioner while not disputing

é
the fact that it had obtained an Arbilration Award against the

guarantors of the corporale debtor in 'a'especl: of the same
transaction and same debt and default, however, submits that the -
liability of the surety is co-extensive with the principal debtor and
the creditor can proceed against principal debtor or the surety or
both, in no particular sequence. The petitioner further submitied
that the instant CP is filed not for recovery of money but for the
resolution of the corporale debior whereas the Arbitration Award

was for recovery of the due amount:

A No. 566/2019 & 1145/2019 ,
4 And
P (118) No. 262/Chel/L /2018




(vi)

13.

11

£

In Dr. Vishnu Kumar Agarwal (Supia), it was held that once, in
a petition under Section 7 of 1&1 Code, 2016 filed against principal
debtor/guarantor, GIRP has been initiated, the financial creditor.
cannot file another application on the very same basis of claim. It
is nbt the case of the respondent thal the proceedings against the
guarantor as well as the corporate debtor are both initiated under
the provisions of the 1&B Code, 20186. Itis also ot the case of the
respondent that the petitioner realized any money in pursuance of
the Arbitration Award from the w.muﬁntms in respact of the same
debt. The olher decisions cited in this aspect are not applicable
to the facts of tho present case. In this view of the malter, we
Cannot accept the contention of the respondent that in view of the
passing of the award against the guarantor, the instant CP against-
the corporate debtor is not maintainahie.

Iurther, the respondent-corporate deblor has not given any reply

to the legal notices issued calling for payment of the debt and on the other hand

categorically admitted the debt and default in the reply to the CP filed by him and

the relevant paragraph reads as under:-

14.

"20.  As a consequence of these- aclions, the sale of Porsche
Products by the Corporate Debtor were also adversely impacted despite
the Corporate Debtor's best efforts. The sales of Porsche Products by
the Comporate Deblor greatly declined in 2016 and 2017 and
consequently, the linancial hcalth of the Corporaie Deblor ook a heavy
toll and the Petiliorer starled fo detaul in sorvicing most of its crodit
facililies availed from various banks, such as, HDFC Bank, the
Applicant and other financial institulions.”

[Emphasis added)

In view of aur above findings, the various docisions on which the

.t earned senior counsel for the respondent placed refiance are not of any help.

+

§
i
i
i
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15, fn Part-1ll of Form 1, the petitioner has proposed the name of IRP
Le. Mr. Rajender Kumar Jain. The proposed Interim Resolution Professional, Mr.
Rajender Kumar Jain, Registration No. IBBI/IPA-001AP-1200543/2017-18/1 0.‘;)68_
has filed Form No.2 (/-\nnexuré C5) cerlilying that there are no disciplinary
proceedings ;Seﬂding against hin; with the Board or Indian Inslitute of Insolvency
Professionals. It is also slaled that he is currently sérving as a Resolution
Professionat in NIL proceedings.

16. Section 7(5)(a) of the Code is as follows: -

| (5) Where the Adjudicating Authorily is Séllf‘."SﬁOd thal--

(a) a defaull has occurred and the applicalion uider sub-section {2)

is complete, and there is no disciplinary proceedings pending
against the proposed resolution professional, it may, by order, admit
such application.”
17. The application filed in the prescribed Form No. 1 is found to be
complete. The conditions provided for by Section 7(5)(a) of the Code being
salisfied in the present case, W(a‘clireoi that the application for initiation of CIRP
against Zenica Performance Cars Privale Limited be :.1_(:1:':1i1l'ed_ The directions
regarding moratorium and appointment of IRP are given below.
18. We declare Moratorium in terms of sub-section (1) of Section 14 
of the code as under:-
(a) the institution of suits or continuation of pending suits or
proceedings against the corporate debtor including execution of
any judgment, decree or order in any court of law, tribunal,

arbitration panel or other authority;

i

P
i3
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(b} transferring, encumbering, alienating or disposing of by the
corporate debfor any of its assets or any legal right or beneficial
inferest therein; |
(c) any action to foreclose, recover or enforce any security
interest created by the corporate debtor in respect of its property
including any action under the Securitization and Reconstruction
of Financial Assets and Enforcement of Security Interest Act
2002;
{ch) the recovery of any property by an owner or lessor where
such property is occupied by or in the possession of the (:or[jm"atc_:
debtor.
19. Itis further directed that the supply of essential goods or services
to the corporate debtor as may be specified, shall not be terminated or suspaended
or interrupted during moratorium period. The provisions of Section 14(3) shall
however, not apply to such transactions as may be nolified by the Central
Government in consultation with any financial sector regulator and to a surety in
a contract of guarantee to a corporate debtor.
20. The order of moratorium shall have effect from the date of this
order till completion of the corpdra[e insolvency resolution procass or until this
Bench approves the resolution p‘Ia&n under sub-section (1) of Section 31 or pass
an order for liquidation of corporate debtor under Seciioﬁ 32 as the case may be.
21 The Law Research Associale of this Tribunal has chocked the’
credentials of Mr. Rajender Kumar Jain and there is hothing adversae against him.,
In view of the above, we appoint Mr. Rajender Kumar J;’:'liﬁ, House No. 3698/1,

First Floor, Sector 46-C, Chandigarl+160047 having Registration No. IBBHIPA-

(A No. 5662019 & 1145/2019
it And
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001/1P-PO0543/2017-18/10968 and e-mail address: amicusthe@@amail,com

Mobile No. 99155-98862, the Interim Resolution Professional, with the {oliowing

directions: -

i
v

4

Fhe term of appointment of Mr. Rajender Kumar Jain shall
be in accordance with the provisions of Section 16(5) of
the Code:

In terms of Section 17 of the Code, from the date of this
appointment, the powers of the Board of Directors shall
stand suspended and the management of the affairs shall
vest with the Interim Resolution Professional and the
officers and the managers of the Corpoerate Debtor shall |
report to the Interim Resolution Professional, who shall he

;

enjoined 1o exercise all the powers as are vestod wilh
Interim Resolution Professional and striclly perform all the
duties as are enjoined on the Interim  Resolution
Professional under Section 18 and other relevant
provisions of the Code, including taking control and
custody of the assets over which the Corporate Debfor
has ownership rights recorded in the balance sheet of the
Corporate Deblor elc. as provided in Section 18 (1) () of
the Code. The Interim Resolution Frofessional is directed |
to prepare a complete list of inventory of assets of the

Corporale Pebtor;

I 33
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i)

wi)

[/ And

15

The Interim Resolution Professional shall strictly act in
accordance with the Code, all the 1ues framed
thereunder by the Board or the Central Government and
in accordance with the Code of Conduct governing his
profession and as an Insolvency Professional with high
standards of ethics and morality;

The Interim Resolution Professional shall cause a public
announcenlaent within three days as contemplated under
Regulation 6 of the Insolvency and Bankruptey Board of
India (Insolvency Resolution Process for Corporate
Persons) Regulalions, 2016 of the initiation of the
Corporale Insolvency Resolution Process in terms of
Section 13 (1) (b) of the Code read with Section 15 calling
for the submission of claims against Corporate Debtor;

It is hereby direcled that theA Corporate Debtor, its
Directors, personnel and the persons associated with the
management shall extend all cooperation to the inferiny
Resalution Jrofessional in managing the affairs of the
Corporate Debtor as a- going concern and extend ajl
cooperation in accessing books and records as woll as
assets of the Corporale Debtor;

The Interim Resolution Professional shall after coliation of
alf the claims received against the corporate debtor and
the determination of the financial position of the corporate

debtor constitute a commitiee of creditors and shall file a

'566/2019 & 114512019
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report, cerlifying constitulion of the commitiee to this

- . U . . . B
Tribunal on or before the expiry of thirty days from the

date of his appointment, and shall convene first meeling
of the committee within seven days of fiting the report of
constitution of the commitiee: and

vii)  The Interim Resolution Professional is directed (o send

regular progress report to this Tribunal every forlnight.

A copy of this order be communicated to both the parties. The learned counsel
for the petitioner shall deliver copy of this order to the Interim Resolution
Professional forthwith. The Registry is also directed to send copy of this order to

the Interim Resolution Professional al his email addross forthwith,

Sdf- Sd/-
(Raghu Nayyar) : (Ajay Kumar Vatsavayi)
Member (Technical) Membaor (Judicial)

s
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